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Joseph McKenna, 
The appointment of a new justice of the 
Supreme Court of the United States is always 
Sut an appoint- 
ment to succeed a judge of such an excep- 
tional career as that of Stephen J. Field brings 
his successor into unusual prominence. 
Joseph McKenna, who has recently taken 


an event of national interest. 


the place of Justice Field, was born in Phila- | 


delphia fifty-five years ago of Irish parentage, 


and at twelve years of age removed with his | 
He was educated at} 


family to California. 
the Collegiate Institute at Benicia, Cal., and 
at the age of twenty-two was admitted to the 
bar. While still a young lawyer he was elected 
prosecuting attorney for his county of Solano 
and served several terms in that office. He 
entered the state legislature when about thirty- 
two years of age. Afterwards he was twice 
unsuccessfully nominated for Congress. But in 
1884 he was nominated for the third time and 
elected. Thereafter he was successively re- 
elected, and continued in Congress until he 
was appointed by President Harrison, in 1892, 
to be a circuit judge of the United States as 
the successor of Judge Sawyer. 

In Congress he was a member of the Ways 
and Means Committee which presented the 
McKinley Tariff Act to the House. In close 
relations with Mr. McKinley on that commit- 
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| 
| tee, the future president learned the quality 
| of his fellow-member whom he was afterwards 
to appoint Attorney General and then raise to 
| the Supreme Court. 
In Judge McKenna’s work on the bench of 
| the circuit court he has disposed of cases of 
widely different character, ranging from mat- 
| ters of Chinese exclusion, patents, and public 
| lands, to those of admiralty, interstate com- 
|merce, and negligence. One of the most in- 
| teresting of his later opinions is that in the 
| case of The Printer, 44 U. S. App. 424, 73 Fed. 
| Rep. 239, which holds that, as the state of 
California has the jurisdiction of an independ- 
ent nation over waters within 3 miles of shore, 
|a state statute as to actions for death governs 
| in case of death on the high seas within the 3- 
| mile limit. 

Previous experience in all three of the de- 
partments of the government, legislative, ex- 
ecutive, and judicial, has given Mr. Justice 
McKenna a somewhat exceptional preparation 
for the consideration of many of the questions 
that come before the Supreme Court. 


- 


War or Peace. 





The freedom of Cuba and honorable peace 
seem now a possible triumph of American 
statesmanship and of the intelligence and cool- 
ness of American citizens. All would rejoice 
at this except the sutlers, fat contractors, and 
sensation mongers, who hoped to gorge them- 
selves fat while their fellowmen were slaugh- 
tered, and the low grade politicians of different 
parties, who hoped the war might help their 
side, or that their own bluster might give 
themselves a re-election. 


a 2 


Injunction to Protect Reputation. 





The old dictum that equity can protect rights 
of property only, and not rights of person,— 
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which was shown in 37 L. R. A. 7838, to be 
false,—is again disproved by the decision of 
the New York court of appeals in Bomeisler 
o. Forster, 48 N. E. 534, 154 N. Y. 229, — L. 
R, A. —-. An injunction is granted against 
an action at law in order to protect the de- 
fendant’s reputation and feelings from the 
scandal that would result from the trial at law, 
notwithstanding there was a good legal de- 
fense to the action. Although the court does 
not discuss the fact that it was a personal, and 
not a property, right that was involved, such 
was the case. 


Manslaughter in Football. 


In an English case Mr. Justice Hawkins re- 
cently said, respecting manslaughter in foot- 
ball, that it might be useful to remind those 
who played this rough and dangerous game 
that if a man caused violence, whether wilful 
or through gross negligence, to another in such 
a@ way as to produce death, he would be re- 
sponsible for the fatal issue; and that if he 
wilfully caused grievous bodily harm to an- 
other, and thereby caused his death, his crime 
would be, not manslaughter, but murder. It 
appears from ‘‘Law Notes,” London, that the 
accused was convicted in this case, but allowed 
to go on his own recognizance of £50 to come 
up for judgment, if called upon to do so, 





Arrest by Bail. 

The ancient doctrine of the power of a 
surety on a bail bond to arrest his principal 
anywhere without any process of court was 
recently applied in Re Von Der Ahe’s Petition 
(Pa. C. C.) 7 Pa. Dist. R. 131. The court held 
that the right of the bail to follow his princi- 
pal into another state and arrest him is not de- 
rived from any extraterritorial operation of 
law, but from the relation which the parties 
have established between themselves. These 
decisions rest on the theory that the bail has 
his principal in his custody all the time. For 
this reason it is declared in Com. »v. Brickett, 
8 Pick. 140: ‘The dwelling house is no longer 
the castle of the principal in which he may 
place himself to keep off the bail. If the door 
should not be opened on demand at midnight, 
the bail may break it down.” He may depu- 
tize an agent to do this in his stead, as was 
done in Nicholls ov. Ingersoll, 7 Johns. 145. In 
short, the decisions seem to support quite con- 
sistently the doctrine declared in 6 Mod. 231, 





that the bail have the principal always upon 
the string, and may pull it when they please, 
to render him in their own discharge. 





we 


The Hearing of the Case. 


To try a case before a judge who can hear 
argument only as it is bawled at him through 
an ear trumpet, and then take an appeal, only 
to find that the higher judge has made up his 
mind in advance and declines to hear any ar- 
gument at all, must be something of a strain 
on one’stemper. English law journals are just 
now grumbling about such a case in a con- 
sistory court in which the only ‘‘hearing” 
counsel could get was in the judge’s ear trum- 
pet, and, when they appealed to the court of 
arches, could get no hearing at all because the 
judge did not attend in person but sent a writ- 
ten judgment to be read, without hearing a 
word from eitherside. Although the name of 
the judge is Lord Penzance, this incident is 
not from comic opera. 





No Law for Fools. 


The common belief that the law will cast a 
special protection around the weak and feeble 
gets rudely shattered by the recent decision in 
United States ». Fay, 83 Fed. Rep. 839, which 
holds that only persons of ordinary prudence 
are within the protection of U. S. Rev. Stat. 
§ 5480, against schemes to defraud by use of 
the mails. The court held that a scheme by 
which a man was led to pay $50 for the use of 
an alleged superhuman power to discover a 
treasure hid in his field was not a ‘‘scheme to 
defraud” because it was ‘‘not reasonably 
adapted to deceive persons of ordinary pru- 
dence.” This decision would allow the safe 
use of the mails by all sharks looking for 
gudgeons. It seems not only against reason, 
but against the authority of United States ». 
Reed, 42 Fed. Rep. 134, in which the court 
condemned a similar scheme to get money by 
professing to exercise a mysterious power to 
answer sealed letters addressed to spirits. 
Those who do not have ordinary prudence are 
the people for whom the statute is needed. 








Eight-Hour Law. 


The power of the legislature to limit the 
hours of labor in underground mines is sus- 
tained by the Supreme Court of the United 
States in the recent case of Holden »v. Hardy, 
affirming 37 L. R. A. 103, which decides un- 
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equivocally that even when the parties are of | Some of it has been ignorant. One journal 


full age and competent to make contracts the 
state has power to interfere, if the parties do 


demands that one party to the contract be pro- 
tected against himself. It sustains the Utah 
law in question as a health measure, without 
expressing any disapproval of state decisions 


against eight-hour laws, of which one of the | 


most important is Ritchie v. People, 154 Ill. 
98, 29 L. R. A. 79, deciding against an eight 
hour law for female operatives in factories and 
workshops. 


ter of great difficulty. 
in 32 L. R. A. 855: 


especially by the Federal courts. 


To define the extent of the po- 
lice power for restriction of contracts is a mat- 

But as stated in a note | despotism. 
“The degree of the dan- anything but decide cases, who cannot com- 


| condemns the court for deciding (exactly the 
| contrary of what it does decide) that the rail- 
not stand upon an equality or the public health | 


roads can claim income on excessive valuation. 








Judicial Usurpation. 


Much has been said recently about the dan- 
ger of the usurpation of power by the courts, 
As a recent 
| Writer puts it, ‘“The tendency is toward abso- 
| lute judicial supremacy.” There is a ludi- 
| crous side to these forebodings. It is not easy 
to be respectful toward the fears of a judicial 
Judges who have no power to do 


ger and of the harm to be avoided seems to be | mand a soldier or levy a tax, do not seem like 
the true test of the right of the legislature to | very formidable despots. Every intelligent man 
interfere with the freedom of acts or contracts | knows that the judges of the Supreme Court 


| 
of individuals. If this be true it is a question | 
of police power and of public policy for the 
legislature, and not for the courts to decide.” 





State Reduction of Railroad Rates. 


Much comment has been already made over 
the recent decision of the United States Su- 
preme Court in Smyth v. Ames against the 
constitutionality of the Nebraska statute for 
reduction of railroad rates. The gist of the | 
decision is that the legislature cannot make 
such rates so low as to compel transportation 
at a loss, 
the state 

! 
| 


even if it has express authority from 
Constitution to fix rates; that the 
state can fix rates on domestic business only, 
and that their reasonableness must be deter- 
mined without regard to profit or loss on in- 
terstate business; also that fictitious capitali- 
zation or excessive bond indebtedness cannot 
be computed in estimating the value of rail- 
road property for the purpose of determining 
what rates are reasonable. Some of the com- 
ments on this decision have been severe. But 
in reality the doctrine declared is the same 
that has been fully established by many prior 
decisions found in the note to Winchester & 
Lexington Turnpike Road Co. v. Croxton (Ky.) 
33 L. R. A. 177. 
is the broad and fundamental principle that 
private property cannot be confiscated but is 
protected by the Federal Constitution. The 
application of the doctrine to a particular case 


: wrong. 


make them infallible. 
tion of power that was really oppressive would 
be easily overthrown. 


The doctrine of these cases | 


of the United States are honorable and consci- 
| entious men, even if he thinks their decisions 
A fear that they will usurp the 
liberties of the people is hysterical. Courts 
sometimes wrongfully defeat the legislative 
will, but our Constitutions give them juris- 
diction to decide these questions, and do not 
Any judicial usurpa- 


Nothing more difficult 


than a constitutional amendment could be 


necessary, and while such an amendment is 
not easy to obtain for a trivial matter, the de- 
mand for it would be irresistible in case of any 
great grievance. 

Down at bottom all the fear for the liberty 
of the people of this country rests on a distrust 
of the people themselves. So long as they are 
mentally and morally fit for self-government 
they are entirely competent to protect their 
rights as free men against all the servants they 
have put in office. The litany for danger to 
our liberty needs only this: ‘‘From the igno- 
rant, led by demagogues, and from the dishon- 
est, bought by bribery, good Lord, deliver us.” 


————— 


The Conspiracy of a Profession. 





‘Our liberties are being taken from us by a 
hungry physicocracy.” ‘‘Cash supports vacci- 
nation.” ‘The doctors cannot be expected to 
give up so profitable a thing voluntarily.” 


| These and other similar statements, indicating 





may give much room for dispute because of | that the medical profession is substantially a 
disputed facts, but the doctrine itself is incon- | conspiracy against the public, are made by an 
testable. Criticism of this decision, unless it | editor who opposes vaccination. If his cause 
refers to matters of fact rather than law, is un- | is good, it is unfortunate that he does not ad- 


just and unreasonable. | vocate it more sanely. Wholesale malignment 
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of the motives of the medical profession does 
not indicate the fairness necessary for the in- 
These 
statements are much like the libelous charge 
that lawyers in the legislature purposely make 
the laws in such form as to breed lawsuits. 
One who utters it brands himself as plainly as 
if he spoke the flippant sneer that ‘‘every man 
has his price.” A suspicion that lawyers, as 
a class, are trying to make bad laws in order 
to create business for themselves, or that phy- 
sicians, as a class, are scheming to do whole- 
sale outrage on the public health in order to 
get fees for themselves, shows that the one 
who harbors it lives in a substratum of igno- 
rance and meanness of motive. He can have 
but little conception of professional spirit, sci- 
entific interest, scholarly devotion to the truth, 
or, indeed, of any other motive that is not 
petty. Such suspicions are somewhat fomented 
by class prejudice. Absurd and contemptible 
as they are, they feed on every individual case 
of professional wrongdoing, and may well 
spur each profession to more rigorous Censor- 
ship of its own members. 


vestigation of a disputed question. 


te 





Civil Liability for Another's Crime. 


The custodian of a convict was recently sued 
by a woman on whom the convict while unre- 
strained had made a brutal assault. 
son v. Dade Coal Co. (Ga.) 28 8. E. 251, — L. 
R. A. ——. Because reasonable grounds were 
not shown for apprehending that the crime 
would be committed, it was held that the as- 
sault was not the natural and probable conse- 
quence of the custodian’s fault, and therefore 
the action failed. This implies that the cus- 
todian would be liable for failure to restrain 
the convict if there had been reasonable ground 
to apprehend the commission of the crime. 
In Dean 2. St. Paul Union Depot, 41 Minn. 
360, 5 L. R. A. 442, a union depot company 
was held liable for an assault upon a passenger 
by a vicious employee of a tenant who had 
charge of a check room, and was known to 


| 
the depot company to be a man of savage and 


vicious propensities 


quires every man to act with reasonable care 
for others. Those other decisions which hold a 
master liable for the criminal or malicious acts 
of a servant not ordered by the master or done in 


his interest, by which injury is caused to a per- | 


son toward whom the master owes no special 
duty, really rest on the same principle,although 
various other grounds are stated for them. 


Hender- | 


These cases are based | 
on the fundamental law of negligence that re- | 


| The maxim Qui facit per alium facit per se has 
| no application to such cases; and the master 
| is not liable for all his servant’s acts as an in- 
|surer. Yet according to the doctrine of some 
| of the cases found in the note in 27 L. R. A. 
| 161, he may be properly held to liability to 
|third persons for any lack of care in giving 
| dangerous weapons, instruments, powers or 
opportunities to an unfit person. 


~~ 


New Caucus Laws. 


Better protection of party primaries has be- 
come a necessity. The organization of each 
| of the great parties is, at least in some states, 
|a fully perfected feudal system. The ability 
| of party managers to control nominations, even 
| against a clear majority of the party, is con- 
|ceded. Demand for better caucus laws was in 
vain so long as the managers could get their 
| tickets elected. But when a ‘‘regular” organi- 
zation, in undisputed and absolute control of 
the power of nomination, becomes a mere des- 
pised ‘‘rump” of a party at the polls, it is 
evident that the independent voters have be- 
come irrepressible and must be heeded. In 
some states laws to secure fair primaries have 
been already enacted. There is some fear of 
an attempt so to frame the new laws that in- 
dependent movements would be very difficult, 
if not impossible. But such an attempt, if 
made, would bring disaster to those who made 
| it. The independent spirit, though sometimes 
misdirected, is the assurance of good govern 
ment. To defy it is suicidal for any leader or 
party. Yet no stupidity seems too great for 
some astute politicians to exhibit when they 
undertake to manage independent voters 
Their fatal weakness is an over-confidence in 
humbug. 


When citizens in great number rise 
in revolt against a party organization, not to 

| ask office or personal profit for themselves, but 
simply to demand better government, they 
may be mistaken in judgment, but they are to 
| be feared as well as honored. To assail their 
| motives only emphasizes their disinterestedness 
as compared with those who trade in politics. 
The better the caucus laws, the less need of 

| bolting and independent candidates. But no 
one need expect that there will be no more 


independent political movements. Ubiquitous 


}and unscrupulous candidates working with 
|men and money for months before a nomina- 
tion cannot always be defeated, even in a 
fairly conducted caucus, by any amount of 
|work that disinterested citizens are able to 
They may need io be defeated at the 


| give. 
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polls. No fantastic theory of party loyalty (1) in general; (2) wills torn in pieces; (3) 

: : ° nan roof by copy: (4) 1 -? witneases: 
will bind independent citizens to support an proof by copy: (4) number <2 witnesses; 
(5) proving part of the contents; (b) de- 


unfit candidate merely because he got his} clarations ; (c) loss after probating or filing 
are S; (c) lossi dg gz 


nomination through fairly conducted prima- 


for record 433 
ries. ‘‘The law of the game” by which entry | Fertilizers ; municipal regulation of manu- 
| into a caucus binds a rival candidate and his facture of, as nuisance we 


‘ ‘ . Incom nt Persons. ‘See CRIMINAL 
retainers to support the nominee does not bind petent Persons 


LAW. 
other citizens, Though a defeated candidate | Insurance; what constitutes total disability 
for the nomination cannot bolt it without a} of insured :--(I.) Ability to do some small 
suspicion of bad faith and mean motives, men | act; (II.) inability to do anything; (IIL) 
7 f : ae . ability to attend to part of the business; 
who have asked no favors have not thus sacri- . 
aes : 2 . (1V.) ability to do work in other occupa- 
fised their independence. The ideao “a tion; (V.) disability of particular mem- 
ance” or vassalage to a party organization is bers: (a) eyes; (b) hands; (e) feet; (VI.) 
repudiated by an annually increasing multi- lunacy ; (VII.) sickness; (VIII.) old age; 
tude of intelligent voters. Frantic appeals to Gx. 1 (x) s uleennnene ie 
- ed; (XI.) “per week” construed; (XIT.) 
party “‘loyalty” are more and more despised | other matters; (XIII.) summary 529 
by men who regard their party as a mere} Mortgage as affecting change of title or in- 
agency for work, and not a fetish to be wor- | terest in insured property :— Insurable 
shiped. interest > alienation + Sssignment; title or 
—s iis ad ownership; change of interest; sale, aliena- 
tion, conveyance, transfer, or change of 
title; sale or otherwise: alienation in 
Index to Notes whole or in part; alienation in ownership 
IN or termination of interest; specific pro- 
RE eee . — el id vision against encumbrance; other condi- 
LAWYERS’ REPORTS, ANNOTATED. tions; mutual companies; absolute con- 
_—_ veyance 562 
Book 38, Parts 4 and 5. | Laundries; municipal power over, as nui- af 
| sance 561 
pA) Livery Stables; municipal regulation of, 
Mentioning only complete notes therein con- as nuisance 653 
tained, without including mere reference notes to } Nuisances; municipal power over nuisances 
earlier annotations. 
relating to trade or business :—(I.) In gen- 
Accident Insurance. See INsURANCE. eral; (IT.) slaughterhouses; (IIT.) laundr- 
Bonus Stock. See CORPORATIONS. ies; (I1V.) fertilizers; (V.) livery stables; 
Corporations; bonus stock of:—(I.) Gen- (VI.) brick and lime kilns; (VII.) stock- 
eral principle involved; (II.) corstitu- yards; (VIII.) tallow, fat, hides, ete.; (LX.) 
tional and statutory provisions; III.) dairies; (X.) pawn brokers, junk and sec- 
effect of recitals and nominal payment; ond-hand clothes dealers; (XI.) miscel- 
(1V.) stock as bonus to purchasers of laneous trades 640 
bonds; (V.) mere acceptance of shares; Religious Societies; liability for salary 
surrender; cancelation; (VI.) rights of } of pastor:— Taxes, subscriptions, etc.; 
ereditors; (VII.) bona fide purchasers 490 binding contract for services; interfer- 
Power to increase capital stock of :—(I.) In ence with performance; abuse of con- 
general: (II.) power of directors; (III.) tract; absence of incorporation; dissolu- 
constitutional and statutory provisions 616 | tion of pastoral relation; right to com- 
Criminal Law; insanity after the commis- pensation; individual liability; sale of 
' sion of a criminal act:—(I.) Effect; gen- property ; accord and satisfaction 687 
erally; (II.) question, when and how raised; Slaughterhouses ; municipal power over, 
(III.) test of insanity which will prevent as nuisances 646 


trial; (1V.) determination as to submis- 


Wills; lost or destroyed, evidence to establish 433 
sion of issue: (a) doubt as to sanity; (bd) 





evidence to establish doubt; (c) discretion The part containing any note indexed will pecemt 
: iss ae ose . with CASE AND COMMENT for one year for $1. 

of the court as to; (V.) disposition of the a . ° 

issue: (a) how tried; generally; (b) pro- a 


cedure on trial; (VI.) effect of the deter- ae 
mination; (VII.) insanity after verdict; Among the New Decisions. 
(VIIL.) insanity after judgment; (IX.) ap- — 

peals; (X.) effect of recovery 577 





dae 
Evidence; to establish lost or destroyed Banks. 
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itors, is held in State v. Eifert (Iowa) 38 L. R. 
A. 485, to be guilty of accepting and receiving 
the deposit knowing of his insolvency. 





Benevolent Societies. 





The adoption of the name ‘‘Improved Order, 
Knights of Pythias” by a new order formed | 
by members who withdrew from the Knights | 
of Pythias chiefly because the old order re- | 
fused to permit them to have the ritual printed 
in the German language is held, in Supreme | 
Lodge, Knights of Pythias x. Improved Order, | 
Knights of Pythias (Mich.) 38 L. R. A. 658, to| 
be justifiable and lawful. 





Betting. 


Putting up a small amount against a larger | 
amount to be forfeited upon failure to put up | 
the balance agreed on to complete the bet is 
held, in Rich v. State (Tex.) 88 L. R. A. 719, | 
insufficient to constitute a bet within the 
meaning of a statute against betting on elec- 
tions. 





Carriers. 


No authority of a brakeman ona freight 
train to eject a passenger is held, in Randall 
v. Chicago & G. T. R. Co. (Mich.) 38 L. R. A. 
666, to arise where the rules prohibit carrying 
passengers on that train and require the brake- 





men to know the rules and be subject to the 
orders of the conductors. 





Charities. 





The fact that an institution is educational 
to some extent and subject to the visitation of 
the superintendent of public instruction is 
held, in People, New York Institution for the 
Blind, v. Fitch (N. Y.) 38 L. R. A. 591, insuf- 
ficient to show that it is not a charitable insti- 
tution subject to the visitation of the board of 
charities. 

A bequest in trust to purchase a lot and 
build a chapel of the Roman Catholic Church 
is held, in Teele v. Bishop of Derry (Mass.) 38 
L. R. A. 629, to be for a public charitable use; 
but where the people of the place were too few 
and poor to support the chapel, it could not 
be diverted by the cy prés doctrine to repair | 
a neighboring church, or for any other parish 
purpose, 

A devise in trust for a place of worship for 
the Salvation Army is held invalid, in Lane 
o. Eaton (Minn.) 38 L. R. A. 669, unless the 
local organization shall become incorporated | 
within a reasonable time. 


Constitutional Law. 





An important case as to the legislative power 
to fix rates for a corporation is that of San 
Diego Water Co. v. San Diego (Cal.) 38 L. R. 
A. 460, holding that av ordinance fixing water 
rates is invalid if they are so palpably unrea- 
sonable and unjust as to amount to a taking of 
property without just compensation, and that 
rates which will pay but little more than 3} 
per cent on the actual cost of the works, after 


| deducting current expenses, are too little, 


where the company is compelled to pay a 
much higher rate upon money which it has 
borrowed fairly and prudently. 
Discrimination between the citizens of dif- 
ferent counties in respect to the right of fish- 
ing without a license is held, in State o. 
Higgins (S. C.) 88 L. R. A. 561, to be uncon- 


| stitutional as a denial of the equal protection 


of the laws. 

A statute requiring railroads and trans- 
portation companies to tura over to stor- 
age companies or public warehousemen all 
property not called for by the consignee 
within twenty days after notice of its arrival is 
held, in State v. Chicago, M. & St. P. R. Co. 
(Minn.) 38 L. R. A. 672, to be unconstitutional 
because it is not necessary to promote the 
public welfare, and would impose an unrea- 
sonable burden upon carriers and an effectual 
way to absorb the property with unnecessary 
costs and charges. 

The business of a hawker or peddler is so far 
a legitimate and moral business that it is held, 
in State, Luria, 0. Wagener (Minn.) 38 L. R. 
A. 677, that the legislature can regulate it 
only for the purpose of preventing it from 
becoming a nuisance, and that a statute regu- 
lating the business is not valid when it ex- 
empts manufacturers, mechanics, nurserymen, 
farmers, and butchers selling their own man- 
ufactured articles or products, as such a dis 
tinction is arbitrary. 





Conspiracy. 

An agreement between the undertakers of a 
community to refuse their services to oae who 
has failed to pay a bill due to any member of 
their association for similar services is held 
valid in Brewster v. Miller (Ky.) 38 L. R. A. 
505, because one person has a right to decline 
to enter into business relations with another, 
and the same right extends to any number of 
persons. 
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Contempt. 





Newspaper articles charging a judge who is 
a candidate for re-election with corruption and 
partiality in actions then ended are held, in 
State, Ashbaugh, v. Circuit Court (Wis.) 88 L 
R. A. 554, insufficient to constitute a criminal 
contempt, although they are distributed to 
officers and jurors as well as other persons. 
An affidavit alleging the truth of those state- 
ments, filed in response to an order to show 
cause, does not constitute a contempt, if the 
original publication did not. 





Corporations. 





The issue of bonus stock to induce the ad- 
vancement of money to a corporation on mort- 
gage security is held, in Dummer o. Smedley 
(Mich.) 88 L. R. A. 490, to be unimpeachable 
by existing creditors of the corporation who 
try to avoid the mortgage and treat the ad- 
vance as a payment for stock. 

Power to increase the capital stock of a cor- 
poration by a by-law, when given by statute, 
is sustained in Peck ». Elliott (C. C. App. 6th 
C.) 88 L. R. A. 616, although asa general rule 
directors have no power to increase the stock. 

A contract of a foreign corporation not con- 
trary to public policy is held valid in Garratt 
Ford Co, ». Vermont Mfg. Co. (R. 1.) 38 L. R. 
A. 545, although the company has not com- 
plied with a statute requiring it to appoint a 
resident attorney, but which fails to declare 
that such a contract shall be void. 

The internal management of a foreign cor- 
poration is held, in Madden ». Penn Electric 
Light Co. (Pa.) 38 L. R. A. 638, to be beyond 
the power of a court to interfere with at the 
suit of a resident stockholder, although the 


visible, tangible property of the company is in | 


the state. 





Courts. 





A unanimous decision within the meaning 
of a statute requiring leave to appeal from such 
decisions is held, in Harroun v. Brush Elec. L. 
Co. (N. Y.) 88 L. R. A. 615, to be rendered 
when four of the five judges who compose a 
court constitute a quorum and have agreed, 
while the other is absent. 





Criminal Law. 


The investigation of the mental condition of 
one against whom a verdict of guilty has been 
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rendered in a capital case is held, in Baughn 
v. State (Ga.) 38 L. R. A. 577, affirmed as No- 
bles v. Georgia, 168 U. 8S. 398, 42 L. ed. 515, 
not to require a trial by jury. 





Electrical Uses and Appliances. 


The escape of electricity from a street rail- 
way to the injury of a horse on the street is 
held, in Trenton Pass. R. Co. v. Cooper (N. 
J.) 38 L. R. A. 687, to be presumptive proof 
of negligence in the operation of the railway. 





Fright. 


Fright, terror, alarm, anxiety, or distress of 
mind, even if they result in a physical injury, 
are held, in Spade v. Lynn & B. R. Co. (Mass.) 
38 L. R. A. 512, to constitute no ground tor 
an action for negligence, if there are no phy- 
sical injuries except those caused solely by the 
mental disturbance. 





Husband and Wife. 


The common-law right of a husband to 
maintain an action for loss of consortium 
through an injury to his wife caused by negli- 
gence is held, in Kelley ». New York, N. H. 
& H. R. Co. (Mass.) 38 L. R. A. 631, to con- 
tinue, notwithstanding a statute giving married 
women the control of their time and actions, 





Infants. 





The right of a father to the custody of a 
child, lost through the father’s fault or misfor- 
tune, is held, in Kelsey v. Green (Conn.) 38 L. 
R. A. 471, not necessarily to revive on his ref- 
ormation or recovery of ability to care for the 
child. 

That a bicycle is not an article of necessity 
for a girl seventeen years of age, working as 
a domestic and living in the house of her em- 
ployer, is decided in Rice ». Butler (App. Div.) 
49 N. Y. Supp. 494, where it is also held that 
before becoming of age she may rescind an 
executory contract for its purchase, and re- 
cover back the amount she has paid without 
any diminution for the use of the wheel or for 
damages to it. 


Insurance. 





The liability of a reinsurer when an inter- 
mediate insurer has become insolvent is held, 
in Hunt v. New Hampshire F. U. Asso. (N. 
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H.) 38 L. R. A. 514, to extend to the entire 
amount of the loss against which they agreed 


to indemnify the prior insurer, and the rein- 


surer may be required to pay directly to the| 
insured or the party ultimately entitled to the | 


money, when the prior insurer which it in- 
demnified has become insolvent. 

Total disability to do any and every kind of 
business pertaining to one’s occupation, where 
it consists of making loans on personal secur- 
ity, is held, in Turner ov. Fidelity & C. Co. 
(Mich.) 88 L. R. A. 529, to be a question for 
the jury, where there is evidence that the man 
went to his oftice every day, but was unable to 
do any work. On the same question it is held, 
in Lobdill 7. Laboring Men’s Mut. Aid Asso. 
(Minn.) 38 L. R. A. 537, that ability to perform 
occasionally some trivial or unimportant act 
connected with some kind of business pertain- 
ing to the occupation will not render the dis- 
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Jones (W. Va.) 38 L. R. A. 694, to constitute 
waste for which he is liable to his cotenants to 
the extent of their interests. 


Municipal Corporations. 


An ordinance prohibiting the operation of 
a steam shoddy machine or steam carpet-beat- 
ing machine within 100 feet of any church, 
schoolhouse, or dwelling is sustained, in Hz 
parte Lacey (Cal.) 38 L. R. A. 640, as within 
the general power to enforce police, sanitary, 


{and other regulations. 


An ordinance requiring a license for the 
business of a scavenger, which includes the 


work of cleaning out cesspools, sinks, privy 


ab lity partial, instead of total, if the person | 
is unable substantially, or to any material ex- | 


tent, to transact any kind of business pertain- 
ing to such occupation, 
A provision of an insurance policy against 


any change in the title, interest, or possession | 


of the property by sale, transfer, or convey- 
ance is held, in Sun Fire Oftice of London 2. 
Clark (Ohio) 88 L. R. A. 562, to be inapplica- 
ble to the making of a mortgage on the prop- 
erty. 

Landlord and Tenant. 





Privity of estate between a lessor and as- 
signee of the term is held, in Consolidated 
Coal Co. v. Peers (Ill.) 88 L. R, A. 624, to make 
the assignee liable for breach of any express 
covenants of the lease running with the land 
or term if they occur while the privity exists; 
but a provision that the assignee is ‘‘subject 
to the agreements in the lease” does not im- 
pose a personal, contractual obligation upon 
him. 

A dangerous defect consisting of a large 
opening between an elevator and the outer 
wall 
death of a person delivering goods to a tenant, 
is held, in Henson v. Beckwith (R. I.) 28 L. 
R. A. 716, not sufficient to make the lessor 
liable, when he is not in possession or control 
of the elevator well and the tenant has cove-. 
nanted to keep the building in repair. 


on leased premises, which causes the 


Mines, 





For a tenant in common to take petroleum 
oil from the land is held, in Williamson 2. 
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vaults, and drains, is held, in State, Moriarity 
e. McMahon (Minn.) 88 L. R. A. 675, to be 
within the general grant of power to make all 
ordinances expedient or necessary for the 
preservation of health and prevention of dis- 
ease. 

Negligence. 





The death of achild who falls into an exca- 
vation on a railroad right of way near a path 
leading to a depot is held, in Dobbins v. Mis- 
souri, K. & T. R. Co, (Tex.) 38 L. R. A. 578, 
to give no right of action against the railroad 
company because the path was not public and 
the child was not using it as a traveler. 

One who leans against a railing of a plat- 
form connected with a grain elevator is held, 
in Kinney v. Onsted (Mich.) 38 L. R. A. 665, 
to have no right of action for injuries caused 
by the breaking of the railing, as he was put- 
ting it to a use for which it was not intended. 


Patents. 


The rights of the owner of a patent under 
laws of the United States are held, in Union 
Nat. Bank 2. Brown (Ky.) 38 L. R. A. 503, 
not to be infringed by a state statute requiring 
the words ‘‘Peddler’s note” to be written across 
the face of every note executed for articles 
sold by a peddler or itinerant person. 





Public Improvements. 


An attempt to avoid a street improvement 
assessment by selling a narrow strip from the 
front of the property after the city has con- 
tracted for the improvement but before the 
assessment has become a lien is held, in Eagle 
Mfg. Co. v. Davenport (Iowa) 38 L. R. A. 480, 
to be void so far as respects the assessment. 











Railroads. 





Operating small cars by a dummy engine in 


a street at a low rate of speed, with occasional | 


stops, without precautions to prevent children 
getting upon them, is held, in Jefferson v. Bir- 
mingham R. & E. Co. (Ala.) 38 L. R. A. 458, 
not to create a liability for the death of a child 
that got upon the cars and was thrown or fell 
from them. 

At a crossing of an electric railroad and a 
steam railroad, the latter is held, in New York 
& G. L. R. Co. v. New Jersey E. R. Co. (N, 
J.) 38 L. R. A. 516, to have the right of way 
and the right to run at as high a rate of speed 
as it chooses, while the electric company is 
subject to the rule applicable to other travel- 
ers on a highway requiring them to look and 
listen for an approaching train. 

The inclosure of lands which will require a 
railroad through them to be fenced under a 
statute is held, in Kimball 2. Carter (Va.) 38 
L. R. A. 570, to be sufficient if all the lands in 
the possession of the same person are inclosed 
by any line of obstacle sufficient to shut in the 
land and set it off as private property, although 
the land is leased from different persons, and 


the separate parcels are not divided by fences, | 


and the inclosure is not sufficient at all times 
to prevent stock passing through. 

Where a boy twelve years old stood so near 
a passing train as to be drawn under it by a 
current of air it was held, in Graney 2. St. 
Louis, I. M. & 8S. R. Co. (Mo.) 88 L. R. A. 
633, that his negligence was a question for the 
jury. 


Real Property. 





A statute for the registration of land titles | 
i 


on what is called the Torrens System, which 
makes the registered title indefeasible and pro- 
vides that a fund be raised by fees to indem- 
nify those whose lands may wrongfully be 
taken from them, is held, in State, Monnett, 2. 
Guilbert (Ohio) 38 L. R. A. 519, to be uncon- 
stitutional on various grounds. 

The doctrine that the fee is in abeyance 
while a remainder is contingent is repudiated 
in Bigley v. Watson (Tenn.) 38 L. R. A. 679, 
although the court concedes that a majority 
of the authorities may be to the contrary. 


Religious Societies. 





The call of a pastor by a Presbyterian 
Church is held, in First Presbyterian Church 
2. Myers (Okla.) 38 L. R. A. 687, to be inef- 
fectual until it is sanctioned by the presby- 
tery. 


CASE AND 





COMMENT. 





Street Railways. 


The right of a street-railway company to 
use the trolley system without the sanction of 


the mayor and city council is sustained in 
Hooper v. Baltimore City Pass. R. Co. (Md.) 
38 L. R. A. 509, where its charter authorized 
the use of any motive power which those 
authorities might sanction or which should be 
| authorized to be made use of in the city by 
another corporation, while the legislature has 
subsequently given other companies the right 
to use the trolley system in that city. 

The right of a city to forfeit the franchise 
of a street-railway company for breach of the 
condition on which it was granted is sustained, 
in Tower v. Tower & 8S. St. R. Co. (Minn.) 38 
L. R. A. 541, where the company had become 
|insolvent and failed to operate the road for 
more than one year. 

The rule that a pedestrian should stop, look, 
and listen before attempting to cross a railroad 
track was applied, in Hoelzel v. Crescent City 
R. Co. (La.) 38 L. R. A. 708, to a person cross- 
ing an electric street railway. 


| 


Telegraphs. 

A banker cashing a draft upon the faith 
|of atelegram from the drawee purporting to 
| authorize the drawer to make it is held, in Mc- 
| Cornick 2. Western Union Teleg. Co. (C. C. 
| App. 8th C.) 38 L. R. A. 684, to have no right 

of action against the telegraph company fora 
| mistake in the amount for which the draft is 
authorized, because the company did not owe 
| any duty to the banker or deliver the message 
to him. 


Tender. 


A plaintiff who takes money paid into court 
| as a tender of the full amount due, although 
| he protests that more is due and declines to 

accept it in full, is held, in Jonathan Turner’s 
Sons v. Lee Gin & M. Co. (Tenn.) 38 L. R. A, 
549, to discharge the debt by so doing. 


Waters. 


The right of a riparian owner to have the 
sewage of a city turned into the stream above 
his mill instead of being diverted elsewhere, 

| when from one third to one half the stream 
has been turned by the city into the sewerage 
| system, is denied, in Fisk v. Hartford (Conn.) 





118 CASE AND COMMENT. 





38 L. R. A. 474, as the disposal of the sewage 
is under the control of the city, and the rem- 
edy for wrongfully taking the water must be 
sought in an action for damages or an injunc- 
tion. 

A riparian owner’s right to ingress and 
egress to his water front is held, in Sage o. 
New York (N. Y.) 38 L. R. A. 606, not to in- 
clude any right to compensation for interfer- 
ence therewith caused by the public improve 
ment of the water front for the benefit of 
navigation, 





Wills. 





Proof of the contents of a lost will is held, 
in Clark v. Turner (Neb.) 38 L. R. A. 433, in 
sufficiently made by declarations of the testa- 
tor. 





Writs. 





Service on the insurance commissioner of 


process against a foreign insurance company | 


which is doing business in the state without 
complying with the statute, which requires it 


to appoint the commissioner as an attorney on | 


whom process may be served, is held, in Lu- 
brano ov. Imperial Council of the Order of 


United Friends (R. I.) 38 L. R. A. 546, insuf- 


ficient to give jurisdiction of the company, 


where the facts appear from the plaintiff's | 


own showing and the defendant does not ap- 
pear and is not shown to have received any 
notice. 

The privilege of exemption of attorneys 
from arrest in certain cases, given by a statute, 
is held, in Hoffman v. Judge of the Circuit 
Court (Mich.) 38 L. R. A. 663, not to be exclu- 
sive of the common-law privilege from service 
of process while attending court or returning 
therefrom. 


——__ +> —_—_— 


Judges. 


It is announced that Hon. Shepard Barclay 
has resigned from the bench of the supreme 
court of Missouri. This removes from that 
bench a very able and distinguished judge. 
Hon. W. M. Williams is said to have been 
appointed his successor. 


ee 


New Books. 





‘Insurance Law of Canada.” By Charles | 


M. Holt. The Carswell Co., Ltd., Toronto, 
Ont. 1 Vol. $9. 


‘‘The Law of Easements.” By Leonard A. 
Jones. Baker, Voorhis & Co., New York. 1 
Vol. $6. 

‘Pennsylvania Annual Digest for 1897.” 
By F. F. Brightly. Kay & Bro., Philadelphia. 
1 Vol. $5. 

‘‘New York Code Amendments for 1898.” 
Furnished Weekly. Matthew Bender, Al- 
bany, N. Y. $1. 

‘‘Silvernail’s Table of Cases for New York 
| from 1794 to 1898.” L. C. P. Co., Rochester, 
N.Y. 2Vols. $15. 





OC —— 
|Reeent Articles in Caw Journals 
and Reviews. 

‘‘Liability of Landowners to Children Enter- 
ing without Permission.”—11 Harvard Law 
Review, 349. 

*Volenti Non Fit Injuria as a Defense to 
| Actions by Injured Servants.”—32 American 


| Law Review, 57. 
“‘A Constitutional Struggle in Japan,”—32 
| American Law Review, 31. 





| ‘Has a State the Power to Discharge a Debt 
Due to a Nonresident?”—32 American Law 
Review, 34. 

“Government by Injunction.”"—3 Kansas 
| City Bar Monthly, 33. 
‘The Law of an Industrial Exposition.” —32 
| American Law Review, 83. 
| ‘*Parol Evidence Relative to Negotiable Se- 
curities.”"—46 Central Law Journal, 110. 
| ‘Criminal Law; Evidence of Alibi.”—46 
Central Law Journal, 114. 

‘The History of Trover.” II.—11 Harvard 
Law Review, 374. 
| ‘Needed Reform in Criminal Prosecutions.” 
—32 American Law Review, 72. 

‘‘Non-Public Corporations and Ultra Vires.” 
—11 Harvard Law Review, 367. 

“The Revision of the Constitution of the 
United States.”—32 American Law Review, 1. 

**‘Due Process of Law.”—32 American Law 
Review, 14. 

“Cessiops of Jurisdiction by States to 
United States.” —82 American Law Review,78. 

‘‘Actions on Bonds.”—34 Canadian Law 
Journal, 7. 

“The Faculty of Law in a Teaching Uni- 
versity.” —23 Law Magazine and Review, 68. 

“Is the Press Free?” —23 Law Magazine and 
Review, 83. 

“The Legal Disqualification of Women for 
Election to School Boards.”—23 Law Maga- 
| zine and Review, 99. 


| 
i 
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‘*Facilis Descensus Averni.”—23 Law Maga- 
zine and Review, 106. 

‘‘The Order of Baronets.”"—23 Law Maga- 
zine and Review, 109. 

‘Malicious Injuries by Trades-Unionists 
and Others.”—104 Law Times, 217. 

‘The Liability of Public Bodies for Negli- 
gence.”—104 Law Times, 193. 

‘Penalty or Liquidated Damages.”—104 
Law Times, 169. 

‘‘A Popular Glimpse at Mining by a Law- 
yer.”—1 Legal Adviser, 3381. 

‘*Mechanics’ and Miners’ Liens.”—1 Legal 
Adviser, 339. 

“Felo de Se.”—4 Western Reserve Law 
Journal, 1, 

‘‘Insolvent Corporations in Ohio.”—4 West- 
ern Reserve Law Journal, 14. 

“Status of a Married Woman at the Com- 
mon Law.”—4 Western Reserve Law Journal, 
18. 

“The President of the Senate as Acting 
Governor in New Jersey.”—21 New Jersey 
Law Journal, 39. 

“A Discussion of the Eleventh 
ment,”—4 Kansas Lawyer, .54. 
> 


The Humorous Side. 


Amend- 








THE CrIME oF ’73.—An Oklahoma judge 
receiving a grand jury’s report one evening 
during the political campaign of 1896 could 
distinctly hear some fervid eloquence of a po- 
litical orator in an adjacentroom. He looked 
over the indictments returned, and then, as 
his face assumed an angry look, he said: 
“Gentlemen, did I not instruct you to inquire 
of all public offenses? There is an awful 
crime you appear to have overlooked. Listen, 
that man is talking about it now. He is de- 
nouncing the awful crime of ’73!” 


HEAD WHEELS AND TAILRACE.—An answer 
recently filed by the learned ‘‘council” for the 
defendant in a New York court contains the 
following; ‘‘The defendant denyes that the 
description of a contemplated tailrace of about 
one rod and four inches across defendant’s 
land is contained in aney water right to run 
or flow water but is put in plaintiff's complaint 
from wheels in plaintiff’s head.” 

Tue JuG AND THE JAG.—A Scandinavian 
attorney defending some boys for stealing a 
jug of “drink” said tojury: ‘‘Yentlemen of 
the yury. There is yust two tings in dis case, 
ayugandayag. First come the yug and then 


the yag. The yug and the yag make all the 
trouble.” 





A Brsricat Brier.—On a demurrer by a 
New Jersey clergyman to a complaint for slan- 
der, the plaintiff's attorney filed the following 
brief: 

“POINTS FOR PLAINTIFF: 

‘‘Having vainly endeavored to comprehend 
the ‘specifications of grounds of demurrer’ 
served in this cause, I have concluded that 
they must have been drawn by the defendant 
himself, while his mind was burdened with 
Chapter IX. of the Book of Revelations. The 
only thing clear is that the defendant consid- 
ers he is privileged, when talking to his 
‘flock,’ to slander a public official. The au- 
thorities are against him. 

‘*Thou shalt not raise a false report. Zz., 
23:1. 

“Ye shall not steal, neither deal falsely, 
neither lie to one another. Jev., 19:11. 

‘“‘He that speaketh truth showeth forth 
righteousness. Prov., 12:17. 

‘‘Lying lips are abomination to the Lord; 
but they that speak truly are his delight. d., 
99 

“A faithful witness will not lie; but a false 
witness will utter lies. Jb., 14:5. 

‘‘A righteous man hateth lying. 1d., 15:5. 

“The tongue of the wise useth knowledge 
aright, but the mouth of fools poureth out 
foolishness. Jb., 15:2. 

‘‘A poor man is better thanaliar. Jb., 19:22. 

‘*Wherefore putting away lying, speak 
every man truth about his neighbor, for we 
are members one of another. phesians, 4: 
25. 

“Thou shalt not bear false witness against 
thy neighbor. £z., 20:16.” 

Tue Mercy of THE Mayor.—A mayor in 
Missouri after the entry of an acquittal on his 
docket added the following: ‘The judgment 
and verdict in the above cause apply, of 
course, only to the charge therein made; but 
it may be truly stated that the defendant be- 
haved himself shamefully, having taken an 
opportunity to pass out of the courtroom and 
escape, rendering his rearrest necessary; and 
besides, he and § Cc , & Witness, used 
unbecoming language such as would probably 
have justified their being fined for contempt. 
My mind at that time was not clear upon that 
| point. It is also probable that a charge of un- 
|jawful resistance might be sustained. I do 
not desire to be influenced by resentment in 
my Official acts. It may be true that an error 
on the part of the city was committed; be that 
as it may, the defendant has the benefit of the 











| doubt.” 


AHERE are books that may be bor- 





you should neither have to borrow 
or lend. You may depend on a li- 
brary for some books, but one set should be at 
your elbow ready for your first search, because 
when it answers a question it leaves nothing 
more to ask. That set is the 


Lawyers’ Reports Annotated 


The annotation in “L R A” now covers so 
large a range of subjects that you can hardly 
fail to find help on a knotty point. The notes 
take up narrow and well defined sub-divisions 
of general subjects (just the kind that come up 
for advice or brief) and the oft repeated remark, 
that ‘“‘a note in L RA gives a fuller and more 
complete presentation of the decisions on its 
point than any digest, encyclopedia or text- 
book” —has been fully established. 

Better look it up. 

A postal card will bring sample pages or 
part, and ‘Where to Look for the Law,” a 
valuable reference handbook free. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER NEW YORK 


rowed. But there are others which - 
































The BEST work 


on Receiverships 


RICE 


ON THE 
Law of Evidence 


SMITH ON ‘ 3 vols $15 


(4th edition) 


Is 


EHIS, the latest and most conspicu- 

| PS ous success in modern legal text- 

R E C E IVE R S H books, is not a classic, or intended as 
such; not juridical history, or meta- 
physical refinements, but a modern 


tool for working lawyers, consistent, 
homogeneous, and practically useful 


The LATEST ae den into two parts, Vols. 1 and 


2, $10, treat on Civit EvipENceE, and 


SN Vol. 3, $6, on CRIMINAL EVIDENCE, 
and its 23,000 citations cover every 
O ne la rge vol ume, point of the law on the subject. The 


IT IS ALSO 


busy lawyer wants a precedent for 


in best law book style each point he makes, and that is what 


this work furnishes, 
>: . — Several noted modern cases involv- 
I FICE $6 net, Se nt pl ~ ing nice questions in evidence are 
° e . treated in extenso, 
paid on receipt of price. — 
Twa LawvEns’ Co-Operative Pusuemme Company 
ROCHESTER NEW YORK 

Tue Lawyers’ Co-operative PusiisHinc Co 


Chicago Ill Rochester N Y New York City 














* 
Case & Comment 


Is a monthly legal news publication, now in its fourth 
year. It gives abstracts of recent important and inter- 
esting decisions, and editorial comments thereon. It 
refers to current annotations, and new law books. Por- 
trait supplements, suitable for framing, accompany each 
number. 

The subscription price is 50 cents a year. On 
receipt of subscription we wil] send you, free, securely 
packed in a carton, a large group portrait of the 
Judges of the U S Supreme Court, 15 x19 inches, 
It is a beautiful work of art, suitable for framing. 

Sample numbers of Case & CoMMENT will be gladly 
mailed you on request. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER NY 


“It could not be done better” 


Is what the Nestor of the textwriters said 
of Vol 3 of the AnNotaTED GENERAL DyiceEst. 
He was wrong, for Vor 4, now ready, has a 
further great improvement by which you can 
separate your own state decisions at a glance— 
as conveniently as though it was a digest of 
them alone. 

Bear in mind these exclusive features of 
the Generar Digest: the uniform Classification 
(found in one volume, found in all) the anno- 
tation (‘The Century's Law without a Cent 
of Cost”) the Bibliographic Notes referring 
you to all the text-book law on the subjects, 
and the many other relatively minor though 
important points, which have made it “the 
one perfect digest.” 

If a subscriber, don’t wonder at not re- 
ceiving your copy promptly. There is a limit 
to the capacity of our bindery, and we're crowd- 
ing it, but this is the largest first edition of the 
Dicest printed. 

If not, our offer still holds good. We will 
send you VoLumE 4 on 60 days’ approval. Send 
for it, use it, test it, and youll appreciate it. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER NEW YORK 





